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Current Topics. 

CASE which is reported to have thrown 
i the doctors of the old world into a mild 
state of consternation, and in which the med- 
ical profession throughout the world cannot 
fail to be interested, comes from Dresden, the 
capital of the Saxon kingdom. 
suffering from some internal complaint ap- 
plied to a reputable surgeon for advice, and 
was received into his private hospital for 
treatment. The patient, it appears, was told 
that an operation was necessary, although it 
would not be a difficult or dangerous one, 
and that she consented to have it performed ; 
but when placed on the operating table and 


A woman 


put under the influence of anzesthetics it was 
found that her malady was such that a much 
more extensive and dangerous operation was 
necessary. Accordingly the surgeon per- 
formed it, and The 
patient fully recovered and appeared to be 
duly grateful for the inestimable service the 


with entire success. 


surgeon had performed for her until his 
“little bill’ was presented; then she pro- 
tested that the greater operation was un- 
necessary, and that as it was “‘erformed 
without her consent she threatene? to bring 
an action for “ bodily injury.” The doctor 
having brought suit for the amount of his 
bill, $137 — which, by the way, appears on 
this side of the water to be a very reasonable 
one — the merits of the case were necessarily 
gone into, and the Supreme Provisional 


Vout 59— No. 22. 








Court at Dresden has delivered judgment to 
the effect that, although the operation prob- 
ably has lengthened the patient’s life, it was 
not done with her knowledge or approval, 
and being a very dangerous one, the doctor 
ought not to have performed it without ex- 
press authority; therefore he was guilty of 
an “ illegal bodily injury.” The luckless sur- 
geon is thus not only deprived of his well- 
earned fee, but in addition to this the public 
prosecutor has announced his intention to 
institute criminal proceedings against him. 
Under such circumstances it is no wonder 
that the medical profession is interested in 
the outcome. On this side of the ocean there 
have been somewhat similar cases tried be- 
fore juries, and the results were what was to 
have been expected, viz., the acquittal of the 
doctors accused. Probably no jury in Chris- 
tendom could be found to convict a surgeon 
for using his best judgment in such a case as 
that referred to, but there is no telling what 
the Saxon judges may decide. It would 
doubtless be well for members of the profes- 
sion, before undertaking any specific opera- 
tion, to have an understanding with the 
patient that if a more difficult one shall be 
found to be necessary, it shall be performed, 
otherwise there will be no security for them. 


The Appellate Term of the New York Su- 
preme Court, First Department, has recently 
passed upon important questions pertaining 
to the limit of the liability of sleeping car 
companies for losses of money sustained by 
passengers who purchase berths. The plain- 
tiff, Ernest Williams, was the assignee of 
Robert W. Bates, an architect and interior 
decorator, and the defendant was William 
Seward Webb, president of the Wagner 
Palace Car Company. Bates in the fall of 
1894 moved his business from Chicago to 
Boston, and on the journey took with him 
$1,250 in bills, which he intended to deposit 
in a Boston bank, to open a business account. 
He took a berth in the sleeper from Detroit, 
and on the night before his arrival in New 
York pinned the money in the fob-pocket of 
his trousers, folded them up and put them in 
the berth between the mattress and the side 
of the car. He got up during the night and 
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went to the wash-room. At that time the 


only Wagner employes in the car were two 
porters, who were asleep at the end of the 
ear. On his arrival in New York and pro- 
ceeding to the Fall River line, Bates found 
that the money he had kept out for the ex- 
penses of his journey had run short, and he 
had recourse to his fob pocket. Then he 
found that his money had been removed and 
a wad of tissue paper substituted. In trial 
term of the City Court the plaintiff obtained 
judgment for the full amount. In the Gen- 
eral Term the judgment was reversed and 
the complaint dismissed, on the theory tliat 
a sleeping car company is not the insurer of 
the property of those who buy berths. The 
Appellate Term, Justice Leventritt writing 
the opinion, holds that a sleeping car com- 
pany is bound to use care in protecting the 
personal belongings of those whom it invites 
to occupy berths, and that the jury had found 
in the case at bar that such care was not 
exercised. This liability, however, is limited, 
the court holds, to the money and articles 
necessary for the traveler during his journey, 
and according to his station in life. 
trial is therefore ordered. 


A new 


The following is from the opinion, which 
is concurred in by Justices MacLean and 
Freedman : 

Sleeping car companies are not insurers of the 
baggage, money or other personal effects of a pas- 
senger, and courts have almost universally refused 
to impose upon them the absolute liability attach- 
ing to innkeepers and common carriers of goods. 
Though the contrary doctrine, imposing this oner- 


ous common-law liability, has been enunciated, yet | 


we think that it fails to recognize that the intro- 


duction of this modern convenience of travel has | 


created novel relations between carrier and pas- 


senger unknown to the common law, and which, | 


were they disregarded for the purpose of enforcing 
that rigorous ‘obligation, would oftentimes work 
both hardship and injustice. 

The accommodation furnished on a sleeping car 
is unlike that provided by an innkeeper. Not only 
does the arrangement of the car forbid absolute 
privacy and security, but the company cannot ex- 
clude persons not in its employ from using the 
common passageway and interfering to some ex- 


tent with the passengers. It must admit the em- 


ployes of the railroad company to collect fares | 
it | 


and control the movements of the train, and 
cannot prevent ejectment for non-payment of fares. 
While the law, however, does not make a sleep- 








ing car company insurer of the effects of occu- 
pants of its berths, it does not absolve it from 
liability. But the ground of this liability rests 
simply and solely in negligence. The very power 
lessness of the passenger and the impossibility of 
his retaining control of his wearing apparel, valu 
ables or money while asleep, imposes a duty of 
active watchfulness on the car proprietor, for the 
violation of which the law will compel him 
respond in damages. 

The contract for the sale of a berth involves th 
implied invitation to 
implied agreement to 


sleep, and, reasonably, the 
guard property from depré 
dations by theft by the exercise of a degree of 
vigilance commensurate with the danger to which 
the passenger is exposed. A sleeping car com 
pany is bound to maintain a reasonable watch dur 
ing the night while the passenger is asleep. and i 
is bound so to manage its car as not unreasonably 
to expose his property to an unusual risk of loss 
by thieves or otherwise. 


The new Franchise Tax bill, which the leg- 
islature passed in special session, has been 
signed by Governor Roosevelt, and will be a 
law of the State on the first of October next. 
Two amendments only were made to it sub- 
sequent to its introduction; one of these ex 
empts from taxation the property of munici- 
pal corporations, and the other prescribes a 
new form of oath to be taken by local assess- 
ors, compelling them to swear more sol- 
emnly than before that they have assessed 
the real estate in their respective districts at 
full value thereof, according to their best 
judgment and belief. It is obvious that full 
value assessment of real estate must be en- 
forced unless grave injustice is to be done to 
the corporations subject to the franchise tax, 
since, if franchises are to be taxed as real 
estate, and as nearly as possible at full value, 
all other real estate should be so assessed. 
While unquestionably an improvement upon 
the act as passed at the regular session, the 
bill which is soon to become a law is yet to 
be passed upon by the courts, and that its 
constitutionality will be tested speedily there 
is no doubt. The act places a great respon- 
sibility upon the State tax commissioners in 
that it requires them to administer it. The 
task before them is to tax a new kind of 
property in a new way without invading legal 


The 


rights or encountering existing laws. 


_ problem of taxation, always one of the most 
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. . . . . [ 
difficult and complex with which administra- | 


tive officers have to deal, is complicated in | 
this case by the difficulty of ascertaining the 
true value of that which has no market price, 
rental value or earning power standing by 
itself. 


— ees 
. 


Notes of Cases. 

Divorce — Injunction Against 
Another State Granted at 
Streitwolf v. Streitwolf (41 


Proceedings in 
Instance of Wife. -— In 
Atl. R. 876) an injune- 
tion was granted by the New Jersey Court of 
Chancery, at the instance of a wife, against the 
prosecution by the husband of a suit for divorce 
in North Carolina It appeared that there were 
special grounds that made the injunction against 
legal proceedings elsewhere particularly appropri 
ate. The wife had already brought a suit in New 
Jcisey against her husband for a limited divorce 
and he had answered, setting up the very matters 
in defense which he subsequently made the foun 
dation of his suit in North Dakota. In the recent 
decision of the Court of Chancery of New Jersey 
in Kempson v. Kempson (April, 1899, 43 Atl. R 
97), that tribunal further than in the case 
above cited. It was therein held that a complaint 
by a wife alleging that her husband, whose resi- 
dence was in New Jersey. had gone to North 
Dakota, and, after a pretended residence there for 
a few months, 


goes 


commenced a suit against her for 
divorce, presents a case so inequitable as justifies 
a court of equity in the former State restraining 
its prosecution. 

The court said in part: 

In the case in hand the complainant’s right to 
relief rests solely upon the ground that the con 
duct of her husband while domiciled in New Jer 
sey, in going to Dakota and gaining a nominal or 
pretended residence there for a few months, and 
commencing a suit against based on 
such pretended residence, is so far inequitable and 


her there 
unjust as to merit the interference of a court of 
equity. I am of the opinion, upon the case made 
by the bill and affidavits, that complainant is enti- 
tled to the aid of this court. She is in this pre- 
dicament: She must either (1) go to the trouble 
and expense of appearing generally in the Dakota 
court to resist her husband’s claim, or (2) she must 
attempt to appear specially for the purpose of 
contesting the jurisdiction of the court by show- 
ing his real domicile to be in New Jersey. Either 
of these defenses involves great labor and expense 
on her part. The only other course open to her 
is, in substance, to allow judgment by default to 
go against her there, and attack the decree when 
attempted to be enforced in this State. Now, if 
she adopts the first remedy, and appears in that 
court, it will, by that appearance, have obtained 





jurisdiction of her person, and undoubted jurisdic 








tion of the subject-matter of the suit, and the case 
then will be brought within the authority of the 
case of Fairchild v. Fairchild (53 N. J. Eq. 678; 
34 Atl. 10), and the decree of that court will be 
binding upon her. As to the second course, 
namely, a special appearance for the purpose of 
attacking the jurisdiction, it is common knowledge 
that the courts of Dakota assume jurisdiction of 
non-resident defendants, based on a residence on 
the part of the plaintiff, which falls far short of 
amounting to an actual domicile. In fact, they are 
satisfied with a mere temporary residence, adopted 
for the purpose of obtaining a divorce, and without 
any animus manendi. So that, if she should appear 
specially, the task of satisfying the court that her 
husband was not a bona fide domiciled resident of 
the State would be wellnigh hopeless. If she takes 
the remaining course, and fails entirely to appear, 
and allows a decree to go against her, she will be 
in the situation of a divorced wife who must bring 
a suit to set aside the decree of divorce and enforce 
her rights against her husband, who may avoid a 
personal service in this jurisdiction. This is a 
hardship to which, it seems to me, the husband has 
no right in equity to subject her. I held, in Felt 
v. Felt (40 Atl. 436), that the only ground upon 
which a valid decree of divorce, based upon a 
service out of the territorial limits of the jurisdic- 
tion of the court, could be rested, was that the 
complaining spouse had an actual bona fide domicile 
within that jurisdiction. It will be no hardship 
for the defendant herein to have the question of 
his actual domicile in Dakota settled by judicial 
investigation here before he proceeds with his suit 
there, and it seems to me that the ends of justice 
will be best attained by such preliminary deter- 
mination. The rights and interests of the children 
will also be better protected by such a determina- 
tion. I will advise a decree that an injunction do 
issue pending this suit. 


~ — 


INCORPORATION OF DOCUMENTS IN 
WILLS BY REFERENCE IN NEW YORK, 


i) HE former doctrine of the New York law upon 

this subject appears to have been substan- 
tially modified by the decision of the Second 
Division of the Court of Appeals in Matter of 
Conway (124 N. Y. 455 [March, 1891]), and by 
Matter of Whitney (153 N. Y. 259 [June, 1897]). 
As these decisions tend to unsettle a long estab- 
lished rule of the common law, it seems worth 
while to examine the history and development of 
the rule prior to Matter of Conway and Matter of 
Whitney, and the reasons for those decisions, with 
a view to ascertaining the force and scope of the 
new distinctions which they introduce. 

It was one of the maxims of the common law, 
as it is also a plain rule of rhetorical construction, 
that words to which a speaker or writer refers are 
to be understood as if they were set forth at 
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length in the place where they are referred to.’ 
In Fitzmaurice v. Bayley,’ where the question 
arose in the house of lords upon the sufficiency of 
a memorandum under the fourth section of the 
Statute of Frauds, Crompton, J., said the “ rule is 
that by referring in a document signed by the 
party to another document the person so signing 
in effect signs a document containing the terms of 
the one referred to, according to the maxim, 
verba relata inesse videntur.” In Cragin v. Lovell,® 
in the New York Court of Appeals, where the 
question arose upon the sufficiency of a counter- 
claim, Earl, J., said: “A separate defense may 
contain all the requisite allegations within itself to 
make it a perfect counterclaim, or it may refer to 
papers annexed, or to other parts of the answer, 
or to the complaint, and the matters thus referred 
‘to are just as much a part of the counterclaim as 
if written at length therein. The same rule is 
applicable to the construction of all written docu- 
ments.” * 
I. THE APPLICATION OF THE RULE TO WILLS IN 
ENGLAND. 

Before considering the cases, it will be con- 

venient to recall the statutes relating to wills. 


The Statutes. 

The first statute relating to wills in England is 
the so-called Statute of Wills® of 1540. It provided 
in substance that lands should be devisable by 
last will and testament in writing. No particular 
form of execution was required, no attesting wit- 
nesses; nothing but writing. The statute did not 
extend to personalty, and a will thereof required 
no formality whatsoever, not even writing. 

So the law remained until the Statute of Frauds ° 
of 1677. This statute provided that wills of lands 
should be “in writing signed by the party so 
devising the same * * * and attested and sub- 
scribed in the presence of the said devisor by three 
or four credible witnesses.” It required writing 
only, with no further formality, for wills of per- 
sonalty. 

By the Wills Act” of 1837 all wills, whether of 
realty or personalty, must be executed in the same 
manner, viz., they must be in writing, “ signed at 
the foot or end thereof by the testator,” and at- 
tested by two subscribing witnesses. 


The Decisions. 
Prior to the Statute of Frauds no formality but 
writing was necessary to a will of lands. There 


Verba relata hoc maxime operantur per referen- 
tiam ut in eis inesse videntur. Co. Lit. 9b, ibid, 
3594. 

*9 H. L. C. 78, 99 (1860). 

*88 N. Y. 258, 262 (1882). 

‘For other examples of the rule, see Broom’s 
Maxims, 673 (8th ed.). 

* 32 Hen. viii, c. 1. 

* 29 Car. ii, c. 3. 

Ta W. IV & 1 Vic., c. 26. 





was no rule that a will must consis. of one paper 
only, and all testamentary papers were equal]; 
valid as parts of the will except so far as one 0: 
later date might revoke an earlier one. So 
never could be mecessary prior to the Statute 
Frauds to resort to the doctrine of incorporation 
to give testamentary validity to testamentary docu 
merits, excepting revoked wills, but only to non 
testamentary documents. 

Probably the earliest reported cases of the in 
corporation of documents in wills are Molineux 
v. Molineux,® in the Kings Bench in 1607, and 
Fairfax’s Case, in the Court of Wards, stated in 
the opinion in the former case. 

In Fairfax’s Case it was resolved “that where 
one makes a deed of feoffment to divers uses, and 
makes no livery [so that the deed is inoperative 
as a deed], and after by his will devises the land 
to such persons and in such manner as he ap- 
pointed by his deed of feoffment, it was a good 
devise of the land.” 

In Molineux v. Molineux, a father had executed 
a deed granting a rent with clause of distress to 
one of his younger sons, but had not delivered it. 
Then he made his will, containing a devise “ of 
such several rents as be expressed in several writ 
ings signed with my hand and sealed with my 
seal.” The court “held, first, that this will devis- 
ing such rents which are contained in such writ- 
ings under his hand and seal is a good devise in 
writing of the rents themselves, for it refers to 
the writing, whatsoever it is, as if it were specially 
limited in that will.” 

After the enactment of the Statute of Frauds 
the occasion for resort to this doctrine increased. 
for not only might papers not of a testamentary 
nature be thus incorporated, as in the cases al- 
ready stated, but, as frequently happened, a well- 
executed codicil might thus incorporate and give 
validity to an unsigned or otherwise badly exe 
cuted will; and with the increased occasion for 
resort to the rule it is natural that it should be 
stated with greater precision. 

In Habergham v. Vincent,’ argued on one side 
by Mansfield, afterwards chief justice of the Com- 
mon Pleas, and on the other by Sir John Scott, 
afterwards Lord Eldon, before Lord Loughbor- 
ough, sitting in Chancery with Wilson and Buller. 
JJ.. the rule was examined at length in the argu- 
ment and opinions, and this decision, chiefly be- 
cause of the statement of the rule by Wilson, J.. 
has been frequently cited in subsequent cases.” 
He said: 

“T believe it is true, and I have found no case 


* Cro. Jac. 144. Also in Noy, 117. 

®2 Ves. Jr. 204 (1793). 

” Chambers v. McDaniel, 6 Ired. 226 (1845): 
Pollock v. Glassel, 2 Grat. 439 (1846); Tonnele v. 
Hall, 4 N. Y. 140 (1850); Brown v. Clark, 77 N. 
Y. 369 (1879). 
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to the contrary, that if a testator in his will refers 
expressly to any paper already written, and so 
described in it that there can be no doubt of its 
identity, and the will is executed in the presence 
of three witnesses, that paper, whether executed 
or not, makes a part of the will, and such reference 
is the same as if he had incorporated it; because 
words of relation have a stronger operation than 
any other, as Lord Coke says in his comment on 
Littleton.” ™ 

One more case decided under the Statute of 
Frauds may be referred to. In Doe v. Evans,’ 
the Exchequer, the testator’s will devising nits 
had been prepared for him, but not signed nor 
executed in any respect. Later the testator duly 
executed an instrument purporting to be a codicil 
to that will. The court held that the codicil, by 
referring to the unexecuted will, set it up, and 
said that the circumstance that the will was not 
signed did not alter the case. 

After the passing of the Wills Act, 1837, the 
question was raised before the Privy Council in 
\llen v. Maddock™ whether that statute, 
quiring that all wills should be “ signed at the foot 
or end thereof,” had not abrogated the whole doc- 
trine of incorporation. It was argued by Kelly, 
afterwards chief baron of the Exchequer, and by 
Dr. Jenner, that the statute had this effect, and 
that the document sought to be incorporated 
formed, therefore, no part of the will. But the 
court was unanimously of the opposite opinion, 
because there were “no words in the act by which 
any such intention is declared,’ and because it 
cculd “hardly be supposed that if it had been 
intended to introduce so great an alteration in the 
law it would not have done by 
declaration.” 

In later English the courts have said 
that in order to incorporate a document in a will 
there must be an unambiguous reference to the 
document as then existing; that it is insufficient 
that the document did in fact exist at the time of 
the execution of the will, unless so described in 
the will, a qualification of the rule which has been 
derived from the opinion of Lord Eldon in Smart 
v. Prujean,” decided in 18or. 


in re- 


been express 


a 
cases 


The Present English Rule. 
The rule of incorporation as finally stated in 
England requires the concurrence of tliree con- 
ditions: 


1. That the document which it is sought to 





" Citing the maxim as stated in Co. Lit. gb. 

77 Cr. & M. 42 (1832). 

* 11 Moore P. C. 427 (1858). 

“Van Straubenzee v. Monck, 2 Sw. & Tr. 6 
(1862); Goods of Sunderland, L. R. 1 P. & D 
198 (1866); Goods of Reid, 38 L. J. N. S. (P. & 
M.) 1 (1868); Durham v. Northen, [1895] P. 66. 

*6 Ves. 560. 








incorporate should be in existence at the time of 
the execution of the will. 

z. That it should be described in the will in 
unambiguous terms as then existing, and 

3. That the reference in the will to the docu- 
ment should be such as will enable the court to 
identify it. 

If these conditions concur the document will be 
incorporated whether it be signed or unsigned, 
whether it be testamentary or non-testamentary in 
its nature. 


Il. THe DerveLopmENT OF THE DOCTRINE IN 
New York. 


The Period Prior to the Revised Statutes. 

The Statute of Frauds was received in New 
York * by usage as the law of this colony.” * So 
far as it provided for the mode of execution of 
wills it continued to be the law of this State until 
the adoption of the Revised Statutes of 1828.” 

During this period but one reported case in- 
volving this doctrine is found. That is Jackson vy. 
Babcock,” an action in ejectment decided in 1815. 
The plaintiff's lessors were heirs of one Herrick, 
who by will gave the lands in question to his widow 
“to be at her disposal according to an agree- 
ment made and entered into with her on the 27th 
day of October, 1802,” before the marriage. The 
widow had entered under the will and died. The 
defendants were her heirs. For the plaintiffs it 
was contended, on the authority of Molineux v. 
Molineux, the first English case above mentioned, 
that the agreement formed part of the will, and 
that its effect was to cut down the devise to the 
widow from a fee to a life estate, so that the plain- 
tiffs took the reversion as heirs of the husband. 
Upon this point Platt, J., speaking for the court, 
said: 

‘There is no doubt that since the Statute of 
Wills,” as well as before, a will may be construed 
in connection with another instrument in writing 
to which it refers. * * * Hence it becomes 
necessary to examine the marriage articles in 
order to determine the question before us.” 

The court cites that part of Powell on Devises 
where Molineux v. Molineux is stated. It does 
not in its opinion use the term incorporation, but 
it adopts the marriage articles as part of the will, 
and this could not be unless they were deemed to 


“Preamble to the act of March 19, 1774, 5 
Colonial Laws, p. 689. 

"The previous codifications of the law relating 
to wills, Laws of 1787, c. 47; Laws of 1801, c. 9, 
and the act of March 5, 1813, had not altered the 
provisions of the Statute of Frauds in this respect. 
These laws are conveniently collected in the ap- 
pendix to volume 3 of the Revised Statutes, first 
edition, at pp. 51 et seq. 

** 12 John. 380. 

* See note 17. 
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be incorporated in it. The citation of Molineux | 
v. Molineux shows ‘that the court is merely apply- | 


ing the law of England before the Revolution as 
part of the law of the State. 


The Revised Statutes. 


The Revised Statutes, in the part relating to the | 
wills, contain the following pro- | 


execution of 
visions: ” 
“§ 40. Every last will and testament of real or 


personal property, or both, shall be executed and | 


attested in the following manner: 

“1. It shall be subscribed by the testator at the 
end of the will.” 

The real question involved in this article is 
whether this new requirement, that the will be 
“subscribed by the testator at the end,” has 
altered the former rule as to incorporation, and 
if so, then to what extent. 

Before taking up the cases since the Revised 
Statutes it will be proper to advert briefly to 


some elementary principles of statutory construc- 
tion. 


Some Principles of Statutory Construction. 


1. The great principle to which all others are 
subsidiary is that the statute must be construed 
according to the legislative intent.” 

2. “ But in the construction both of statutes and 


contracts the intent of the framers and parties is | 


to be sought first of all in the words and language 
employed, and if the words are free from ambi- 


guity and doubt, and express plainly, clearly and | 


distinctly the sense of the framers of the instru- 
ment, there is no occasion 
means of interpretation.” ™ 
3. If the intent of the statute is not clear, so that 
there is room for construction, then 
sheuld, in the language ™ of Ruger, C. J., consider 
“the circumstances which 
ment.” 


occasioned its enact- 

4. Finally, there is a presumption against any 
alteration of the law beyond that which is ex- 
pressly declared.* 


The Ambiguity in the Statute. 


How must the provision of the Revised Statutes 
requiring that the will be “subscribed by the 


”2 Rev. Stat. 63. 

* McCluskey y. 
(1854). 

* Per Allen, J., in McCluskey v. Cromwell, 11 
N. Y. 503, 601 (1854). Per Martin, J.. in Tomp- 
kins v. Hunter, 149 N. Y. 117, 122 (1806). 

* People v. Spicer, 909 N. Y. 225, 233 (1885). 
See, also, Tonnele v. Hall, 4 N. Y. 140 (1850): 
Pecple v. Supervisors, 43 N. Y. 130 (1870); Hey- 
don’s Case, 3 Rep. 7b: U. S. v. Wong Kim Ark, 
169 U. S. 649, 653 (1898). 

* People v. Palmer, 109 N. Y. ro, 
Hoysradt v. Kingman, 22 N. Y. 372, 379 (1860). 


Cromwell, 11 N. Y. 593, 601 





to resort to other | 


is altered? 


the court | 





118 (1888); | 


testator at the end” be construed in the light oj 
these principles? Can it be said that there is any 


| ambiguity in those words, so that they may be so 


coustrued as to alter the rule of incorporation oj 
documents? They seem at first sight not only 
clear, so as to require no interpretation at all, but 
absolutely incapable of being construed into an 
abrogation of the rule of incorporation. 

Still an ambiguity has been pointed out in the 
use of the word “end.” This is illustrated by the 
not uncommon practice of writing letters of three 
pages, beginning on the first page of a sheet of 
paper, continuing on the third page, and conclud 
ing and signing on the second page. What is the 
end of the letter in such case? And if it is a will 
that is so written, what is the end of the will? 
Perhaps most people would answer that the end 
of the will was on the second page, where the 
writer concluded and signed his name; that on 
scanning the instrument that appears to be the 
“end of it as a completed whole,” which Judge 
Folger suggested ® as the test under this statute, 
and that the end of the third page cannot be re 
garded as the end of a completed whole. Yet the 
“actual physical termination of the instrument,” 
that part of it which im point of space is farthest 
removed from the beginnimg, is the bottom of the 
third page, so that in a sense that may be de 
scribed as the end.” 


Supposed Consequences of the Physical End Con- 
struction. 

If this ambiguity is recognized and the “ physi 
cal end” construction of the statute adopted, does 
it necessarily follow that the rule of incorporation 
It has been suggested ™ that it does. 
for this reason: that the matter on the third page 
in the example stated above cannot be considered 


| part of a will, because the three pages constitute 


the will if any, and there is no will, for there is 
no signature at the physical end thereof; that it 
matters not how definite may be the cross-refer- 
ence at the end of page one incorporating at that 
point page three, there must be a signature at the 
physical end of the writing, or the whole writing 
fails, and there is no will. Then it has been said* 
that the “legislative intent was doubtless to guard 
against frauds and uncertainty * * * by pre- 
scribing fixed and certain rules by which to deter- 
mine the validity of all [testamentary | 
instruments,” and*it appears to be intimated that 
as the physical end construction prevents incorpo- 
ration if the document sought to be incorporated 
is on the same sheet with the will, the rule, to be 
uniform and prevent fraudulent additions, will 


* Sisters of Charity v. Kelly, 62 N. Y. 400, 415 
(1876). 


“As by Ruger, C. J., in Matter of O’Neil, o1 
N. Y. 516, 520, 522 (1883). 
* Per Ruger, C. J., arguendo in Matter of O’Neil, 


| ot N. Y. 516, 520 et seq. 
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prevent incorporation in all cases, even though the 
decument to be incorporated is wholly separate 
from the will.* 

As this portentous consequence flows from the 
construction of the word “end” in the statute, it 
is of the utmost importance to determine whether 
that construction has been adopted after due con- 
sideration of the former statute, the mischief to be 
cured and the remedy therefor, whether, in other 
words, the legislature intended that wills be signed 
at the physical end or not. 


The Circumstances IVhich Occasioned the Enactment. 


What was the mischief to be cured?—The Statute 
of Frauds required that wills of lands be “ signed 
by the party so devising the same.” It did not 
require them to be signed at the end. It was ac- 
cordingly held® in England, within four years 
after the statute went into effect, that the signature 
might be anywhere in the will, so that where the 
testator wrote his will with his own hand it was 
sufficient that the will began: “In the name of 
God, amen, I, John Stanley, make this my last 
will * * * ” The writing the name at the be- 
gimming was a good signing, though there was 
nothing at the end of the will to distinguish it 
from a draft of a will and to show that it had been 
deliberately adopted as a will by some ceremony 
of execution. 

Nor was this all. The majority of the court, in 
the same case, held that if the testator sealed the 
will at the end, that was a signing within the 
statute, for signing meant making a signum or 
mark, and not necessarily writing or subscribing 
one’s name. 

These were evils, for they obviously tended to 
leave in a state of uncertainty the execution of a 
will. But were they the evils aimed at by the 
provision that a will should be “ subscribed at the 
end?” —If they were, then the intent of the legis- 
lature is accomplished by the signing the tes- 
tator’s name at the place where he finishes writing 
his will, for that is a subscribing his name at an 
end of the will in such a manner as to indicate the 
adoption of the instrument as an executed will. 

That these were the evils and the only evils 
aimed at by the legislature was expressly stated 
by the Court of Appeals in the first case which 
came before it under the Revised Statutes. That 
was Tonnele v. Hall,” decided in 1850. In that 
case the testator by his will disposed of various 
parcels of land, which were described as being 
“designated on a certain map, * * * a copy 


rated is itself sigmed at the end, so as to prevent 
fraudulent additions to it. 

* Lemayne v. Stanley, 3 Lev. 1 (1681). 

*4N. Y. 140. Substantially the same reason is 


given by Gibson, C. J., for a similar change in the | 
Hays v. Hardin, 6 Barr. 


Pennsylvania statute. 
409, 411, 413 (1847). 








of which on a reduced scale is hereto annexed, 
* * * by the numbers 20, 21,” etc. Annexed to 
the will, and tollowing the signature and attesta- 
tion clause, was a map. Probate of the will was 
opposed on the ground that it was not subscribed 
by the testator at the end, as required by the stat- 
ute. The will had been admitted by the surrogate 
and his decree atitirmed at the General Term. The 
Court of Appeals athrmed the judgments below. 

When it is considered that this case was decided 
in the Court oi Appeals only 23 years after the 
adoption of the Revised Statutes, so that perhaps 
every member of that court was already at the 
bar when the change in the statute was made, 
there is strong reason to suppose that, in speaking 
of the “ circumstances which occasioned its enact- 
ment,’ the court was speaking of personal recol- 
lection. 

This conclusion is supported by a further fact of 
importance, which must have been present to the 
minds of all the judges of that court at the time 
of the argument and decision, for it is detailed a: 
length in the opinion of the surrogate admitting 
the will. As it has not since been adverted to in 
the Court of Appeals, it may have been overlooked 
in deciding the later cases. 

The surrogate said in the course of*his opin- 
ion: 

* John G. Leake’s will was the moving cause of 
the provision of the Revised Statutes under pres- 
ent consideration. * * * John G. Leake died 
in this city in the year 1827, at the age of seventy 
and upwards, a bachelor. Among his papers in 
an iron chest, alter his decease, was found a paper 
in his own handwriting in the proper form of a 
will, complete and ready (with the exception here- 
inafter mentioned) for the signature of the tes- 
tator and the witnesses by the proper attestation 
clauses being affixed. The instrument was not 
subscribed either by the testator or the witnesses. 
The day of the month and the month in the date 
were left blank, the year being eighteen hundred.” 
This court (Campbell, surrogate) admitted this 
instrument (confessedly unexecuted) to probate, 
as a valid will of personal estate. This decision 
was afterwards confirmed by the court for the cor- 
rection of errors. No one can read that will 
without being impressed with the full conviction 
that the testator never supposed that the instru- 
ment was finished or executed as a will. The date, 
day and month was left blank, to be filled when 
executed. He intended to sign it himself in evi- 
dence of its execution, for it was so declared on 
its face. * * * This unfinished and unexecuted 


| will was established as a will of personal estate, 


and became the medium of conveyance of a large 
prcperty. That an instrument so wanting in the 
evidence of its perfection was in law a valid in- 


" < N.Y. Leg. Obs. 262 (1847). 
"1 Paige Ch. 347. 
4 Wend. 168. 
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strument was justly the cause of alarm. The un- 
certainty of the rule and the imperfection it 
admitted in the instrument as to its execution not 
only rendered insecure the testamentary disposi- 
tion of property, but also invited the commission 
of frauds. The evil was in the law itself, and the 
law was changed. The evil in the law was the 
not requiring the subscription of the name of the 
testator to the will as the evidence that he had 
perfected the instrument by its execution.” 
Leake died in June, 1827. The contest over his 
will continued through July and August, and the 
will, as appears from the surrogate’s register, was 
finally admitted on September 30, 1827, after the 
legislature had convened in special session to act 
upon the draft of the Revised Statutes. This draft 
had then been upwards of two years™ in making. 
and the chapter relating to wills contained no 
prevision to meet such a case as Leake’s will. 
The Revisers’ Notes show that in respect to the 
execution of wills the draft provided merely for a 
re-enactment of the former statute, “ slightly 
varied, in the hope of making it more explicit.” ™ 
But the decision in Leake’s will was “justly the 
cause of alarm,” as the surrogate said, and what 
the revisors failed to do in advance of the surro- 
gate’s decision on Leake’s will the legislature did 
when that decision had been made. The draft of 
the revisors was so amended in the joint committee 


of the two houses as to make the admission of a } 
will bearing no certain mark of final execution : 


impossible for the future. 

And there is yet another circumstance which 
strongly corroborates the surrogate’s statement of 
the reason for this change and the statement of 
the Court of Appeals in Tonnele v. Hall. 

Suppose for a moment that the judges of that 
court had been in the dark as to the true intent 
of the legislature in amending the revisers’ drait 
of the new statute. Suppose that the legislature 
had really intended not merely a subscription at 
the end where the writer finished his writing as a 
mark of final execution, but a subscription at the 
physical end, so as to invalidate Tonnele’s will for 
lack of a signature at the end of the map. What 
man could better have enlightened their darkness 
and better have expounded the true intent of the 
legislature than John C. Spencer, the contestant’s 
counsel in that case? He was not only one of the 
revisers, who had prepared the draft of the new 
statute, but he was one of the members of the 


* Public Administrator v. Watts, 1 Paige, 347 
(1829). 

* 3 Rev. Stats. (2d ed.) 403. 

3 Rev. Stats. (2d ed.) 627, § 5. No subscrip- 
tion at the end was required, whether for wills of 
realty or personalty, but signing merely, as before, 
and no attestation for wills of personalty, except 
when made by infants or by some other person at 
the testator’s direction. Ibid. 629, § 23. 





senate which enacted the law. He was at the 
time of the argument of this appeal one of the 
most eminent lawyers in the State. So conspicu- 
ous were his talents and attainments that he had 
been nominated for a seat on the bench of the 
Supreme Court of the United States. His client's 
interests and his own must have enlisted his best 
endeavor to persuade the court, if it was the fact, 
that the legislature did intend to require a signa 
ture at the physical end of Tonnele’s will. That he 
failed to persuade the court affords a strong argu 
ment that the statute would bear no 
struction, that the legislature had no 
intention, and that the “ circumstances which oc 
casioned the enactment,” to borrow again Judge 
Ruger’s phrase, were those detailed by the surro 
gate and the judges in Tonnele v. Hall, and those 
only. 

If the court and counsel in Tonnele v. Hall 
overlooked any circumstances demanding the 
Physical end construction of the statute they have 
not since been pointed out, unless it be by Chief 
Judge Ruger in Matter of O'Neil.” He says that 
“ the intent was doubtless to guard 
against frauds and uncertainty * * * by pre 
scribing fixed and certain rules by which to deter 
mine the validity of all [testamentary] instru 
ments; that “ the statute fixes an inflexible rule” 
for al! cases; that the signature must be at the 
“actual physical termination of the instrument ” 
or this intent will be defeated. As authority for 
this the intent he cites the 
Revisers’ Notes without further specification, and 
Willis v. Lowe,* decided in 1847 by Sir Herbert 
Jenner Fust. 


such con- 


such 


legislative 


view of legislative 


It might be unfortunate that the reference to the 
Revisers’ Notes is not specific were it not the fact. 
as now appears, that so much of the revisers’ draft 
as provided for the execution of wills was funda- 
mentally altered in the legislature. As the notes 
were notes to the original draft, obviously they 
throw no light on the reason for the particular 
amendment with which we are now concerned. 

As for the expressions in Willis v. Lowe. to 
which the learned chief judge apparently attached 
the most importance, if one may judge from the 
fact that they are cited at length and constitute 
the longest citation in the opinion, it is true that 
Sir Herbert Jenner Fust did tnere say that the 
English statute was enacted not only to remove 
the uncertainty as to execution of wills under the 
former statute, but also “to guard against fraud.” 
But whatever may have been the intent of the 
English legislature in passing the Wills Act in 
1837, it does not follow that the same intent was 

"or N. Y. 516, 520, 521, 522, 523 (1883). Sug- 
gestions of Judge Parker and Judge Bartlett, un- 
supported by further citation of authority, will be 
noticed later. 

* 5 Notes of Cases, 428. 
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shared by the New York legislature in 1827. And | cam be permitted only if the matter sought to be 


however that may be, the learned English judge 


did not then decide that the end of the will was | 


the physical end, and not the end where the writer 
stopped, which is the only consideration of any 


possible importance to the New York law, and | 


it has been since held® in England that the end 
of the will under their statute is not the physical 
end, but the place where from the context it ap- 
pears that the writer ended the will. 

Perhaps it may be gathered from the opinion 
in Matter of O'Neil “” that incorporation is itself a 
But 
if it is now so considered, that was not always the 
judicial view. In Tonnele v. Hall,“ Judge Jewett 
said that the practice of incorporation by reference 
“had not, as he was aware, at any time resulted 
No sugges- 
tion that it was regarded as a mischief or incon- 
venience by the legislature can be found in the 


mischief at which the legislature was aiming. 


in any mischief or inconvenience.” 


n® incorporating reference. 


| essential 


| incorporated is itself signed.” 


There seems to be a fallacy in this reasoning. 
It may be admitted that the physical end construc- 
tion prevents the incorporation of matter follow- 
ing the signature to the will, especially if there is 
But the reason for 
that is that the will itself fails, and so there is no 
longer any incorporating instrument. This is the 
consideration, but it does not clearly 
appear in the opinion in Matter of O'Neil. The 
true syllogism is this: All wills are signed at the 
end. at the end, therefore A is 
can incorporate documents 


A is not signed 
not a will. Only wills 


| and make them part of a will, so A cannot incor- 


legislative journal, nor in the report of the debates | 


in the Albany Argus, and no such suggestion is 
contained anywhere in the Revisers’ Notes. 

If the foregoing examination of the “ circum- 
stances which occasioned the enactment” in ques- 
tion is complete, it seems to follow that the true 
construction of the word “end” in the statute is 
net physical end, but end in point of time; and, to 
return to the original example, not the end of the 
third page of the letter, but the end of the second 
page, where the writer concluded the expression 
of his wishes and signed his 
of execution, the point at which a person reading 


the document finds the ‘* end of it as a completed | 


whole,” as Judge Folger said.“ If this be the right 
construction of the statute, then the foundation of 
the argument for the abolition of the doctrine of 
incorporation, in part or in whole, gives way, and 
the rule prevailing before the Revised Statutes 
should still be the law. 


Consequences of the Physical End Construction. 


But if the physical end construction must be 
accepted, what is the logical consequence? Is the 
former rule as to the incorporation of instruments 
thereby affected? 
and inflexible in all cases; that if the matter 
sought to be incorporated follows the signature 
in the will it cannot be incorporated, and the argu 
ment appears to be that if it does not follow the 
signature, but is contained in a separate paper, it 
cannot be incorporated, or the inflexible rule of 


uniformity would be violated, and that violations 


® Goods of Kimpton, 3 Sw. & T. 427 (1864). 
“or N. Y. 516 (1883). 
“4 N. Y. 140 (1850). 


; nar" eee ae ‘ _ : 
“Sisters of Charity v. Kelly, 62 N. Y. 400, 415 | “Compare Doe v. Evans, supra, note 12. 


(1876). 


“Per Ruger, C. J., im Matter of O'Neill, or N. 
Y. 516, 520, 524 (1883). 


| result of any express provision of the statute. 
| such intent is anywhere expressed. 


porate B and make it part of a will. But the rea- 
soning intimated in Matter of O’Neil appears to 
be something like this: The statute prevents incor- 
peration by A; the statute is uniform and inflex- 
ible; therefore the statute prevents incorporation 
in all cases.” This argument loses sight of the 


| circumstance which makes the first premise true 


in fact, namely, that A is not a will. When this is 
observed the fallacy of the conclusion at once 
appears. 

No. The result of the “ physical end” con- 
struction is not uniformity, but the destruction of 


that very uniformity which is assumed in Matter 


of O’Neil to be the purpose of the statute. In all 
those cases where the matter to be incorporated 


| follows the signature to the will, that is, in those 
name as a token | 


cases where there is no possibility of error in 
applying the incorporating reference, incorpora- 
tion will fail. In all the other cases of increasing 
uncertainty in applying the incorporating refer- 
ence incorporation will be allowed as before the 
statute. 

And it should be observed that the failure of 
incorporation in the first class of cases is not the 
No 
Not one word 
upon the subject is found in the Revisers’ Notes, 
nor in the legislative journal, nor in the Argus 
reports of the debates, nor in the abstract of the 


| statute contributed by Mr. Spencer to the On- 


| tario Messenger aiter its enactment. 
It has been said “ that the rule must be uniform | 


He men- 
tions many other changes in the former law, but 
is silent upon the subject of incorporation. 

It is clear that the “ physical end” construction 
of the statute has nothing to recommend it; that it 
leads to gross inconsistency; that it is wholly 
strained and fanciful; that it was first suggested in 
a dictum more than half a century after the enact- 
ment of the statute; that it is opposed to the pre- 
sumption against change in the common law; that 


| none of the circumstances existing at the time of 
| the enactment require it, but that those circum- 


| 


“Unless, indeed, the incorporated document is 
itself signed, an exception which became neces- 
sary in view of Brown v. Clark, 77 N. Y. 360. 
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stances require merely that the maker of the will 
should so sign it ‘at the place where he finished 
writing his testamentary directions as to indicate 
that he had perfected them by execution. This 
then must be taken to have been the legislative 
intent. 

The statute should be interpreted in accordance 
with this intent. It remains to see how far this 
has been the case. 


The Decisions Since the Revised Statutes. 


Tonnele v. Hall,” decided in 1850, has already 
been referred to. The signature there was be- 
tween the testimonium clause and the map which 
followed. It was held that the will was signed at 
the end within the statute, and that the map was 
incorporated by reference. In speaking of this 
case in Church v. Brown," ten years later, Com- 
stock, C. J., said: “ The court held upon the full- 
est consideration that the map was in judgment of 
law incorporated into the body of the will, and 
consequently that the instrument was subscribed 
at the end thereof as the statute required.” “ 

Sisters of Charity v. Kelly,” decided in 1876, 
was the next case of interest to this subject in the 
Court of Appeals. The testator’s signature was 
in the middle of the clause appointing executors, 
so that it was neither at the physical end nor 
where the writer ended. Besides, there 
evidence of publication. The will was therefore 
rejected. In this case Folger, J., said: “Can we 
say that the end of the will has been found until 
the last word of all the provisions of it has been 
reached. To say that where the name is there is 
the end of the will is not to observe the statute. 
That requires that where the end of the will is 
there shall be the name.” As applied to the facts 
of Kelly’s will this language is clear and unques- 
tioned law. But does it mean necessarily that the 
Revised Statutes require a signature at the physi- 
cal end of the will, and that a signature where the 
writer ends in point of time is insufficient? Obvi- 
ously the learned judge had no such question be- 
fore him for decision. Yet it has been supposed” 
that in the words above quoted Judge Folger 
“ substantially determined ”’ upon the physical end 
construction, and his dictum has thus become the 
foundation stone of the present judicial edifice. 


“4N. Y. 140. 

"21 N. Y. 315, 331 (1860). 

“ Possibly the reference to the map on the regis- 
ter's file would have been sufficient without a 


was no 


reference to the copy annexed to the will, so that | 
the will would have been complete though the | 
copy of the map had not been annexed. But ap- | 


parently neither the court nor counsel so regarded 
it. They treated the copy of the map as an essen- 
tial part of the will. 

“67 N. Y. 400. 

* Per Ruger, C. J., in Matter of O’Neil, 91 N. 
Y. 516, 522. 





Brown v. Clark,” decided in 1879, was the next 
case. A woman’s will had been revoked by mar- 
riage, whereupon she executed a codicil expressly 
comfirming the will except as altered by the cod- 
icil. The surrogate had declined to admit the 
will to probate, on the ground that it had not 
been re-executed after the marriage. His decision 
was reversed above. Judge Andrews said: “ [t js 
established by a long line of authorities that any 
written testamentary document in existence at th 
execution of the will may by reference be incorpo 
rated into and become a part of the will, provided 
the reference in the will is distinct and clearly 
identifies or renders capable of identification by 
the aid of extrinsic proof the document to which 
reference is made.” 

That Judge Andrews did not mean by the use of 
the phrase “testamentary document” to confine 
the rule of incorporation to former wills or testa 
ments is clear from the 
following this extract from his opinion, for they 
were cases respectively of a deed,” letters, and a 
map, as well as unsigned™ or otherwise badly 
executed wills. By testamentary, therefore, h: 
must mean a paper which gives or aids in giving 
a devise or bequest, whatever the form of the 
paper. 

This is merely a restatement of the rule of in 
corporation substantially in the language of Wil 
son, J., in Habergham v. Vincent, and at this time 
it seems that the law of this State as to incorpo- 
ration was deemed to have been changed in no 
respect by the Revised Statutes. 

Caulfield v. Sullivan,” decided in 1881, was in 
one aspect like Brown v. Clark, and the court said 
that the reference in the codicil to the unexecuted 
will served to incorporate the will. 

Matter of O'Neill,” decided in 1883, was the case 
of a will written on a printed blank. There was 
not room before the printed clause appointing 
executors for the whole of a clause giving them 
a power of sale, and the rest of that clause fol- 
lowed the attestation clause and the signatures of 
the witnesses. As the court observes in the opin- 
ion: “ The two portions were not sought to be 
connected by means of a reference, asterisk, words 
or symbol, indicating the reference to each other.” 
There was no incorporating reference. It was in 
that respect not like Tonnele v. Hall and Brown 
v. Clark, and not within the strict rule of incor 
poration for lack of an express incorporating 
reference. The court thought, however, that the 
lines written after the signatures of the witnesses 
were “obviously a continuation of this broken 


27 N. Y. 360. 

* Habergham v. Vincent, 2 Ves. 228. 
"Smart v. Prujean, 6 Ves. 565. 
“Tonnele v. Hall, 4 N. Y. 145. 

® Doe v. Evans, 1'Cr. & M. 42. 

"85 N. Y. 153. 

“or N. Y. 516. 


authorities immediately 
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paragraph,” and it would seem that no particular ™ 
kind of reference was necessary, provided it 
amounts to a clear indication of the matter to be 
incorporated. However that may be, there was 
nothing in the reference which indicated unequivo- 
cally that the matter sought to be incorporated 
was in existence at the time the will was executed, 
and in this respect the case did not come within 
the rule as explained by the later English cases.” 

The case was not put on this ground, however, 
but first on the lack of an incorporating reference 
of any kind; second, on the ground that if there 
was a reference the matter could not be incorpo- 
rated, because it amounted to a testamentary pro- 
vision not in itself authenticated, and third, that 
there was no signature at the physical end of the 
will. 

The first ground is sufficient to support the 
case, so that the second and third were unneces- 
sary to the decision. 

The second ground is believed to be an unpre- 
cedented qualification of what was in its origin a 
general rule. Wilson, J., in Habergham v. Vin- 
cent,” had said that a document might be incorpo- 
rated “whether executed or In Doe vy. 
" the rule had been held to extend to an 
unsigned will, and this case had been cited with 
approval by the Court of Appeals in Brown v. 
Clark.“ Finally, in Tonnele v. Hall, the point 
was determined just the other way. 

With a view to distinguishing Tonnele v. Hall 
the learned chief judge says that the thing there 
incerporated was a map, and “ contained no testa- 
mentary provisions;” that the will in that case 
was “complete without such additions,” and that 
the “‘ maps could probably have been used * * * 
even if no reference had been made thereto in the 
will.” This is not very clear. There can be no 
distinction in principle between incorporating a 
document which contains a description partly pic- 
terial and partly written, as a map, and incorpo- 
rating one containing a description wholly in 
writing. Whether the description contained in 
the map be termed testamentary provisions or 
not, it is pretty clear that the will, as a will of 
lands, would have disposed of nothing but for the 
map. Comstock, C. J., had occasion to examine 
Tonnele v. Hall in Church v. Brown." He says: 
“ There was in the body of the will no description 
of the real estate sufficient to pass the title thereto 
without a reference to the map.” And finally, if 
the map is used to complete the devise, that is 
giving testamentary force to a document without 
compliance with the Statute of Wills. unless the 


not.” 
Evans 


* Goods of Kimpton, 3 Sw. & T. 427 (1864). 
* See cases supra, note 14. 

° Supra, note 10. 

* Supra, note 12. 

"| Supra, note 55. 

21 N. Y. 315, 331 (1860). 








map is incorporated by reference into the will, 
and so becomes a part thereof. 

With all respect it may be said that the attempt 
to distinguish Tonnele v. Hall fails completely. 

The third ground of decision in Matter of 
O'Neill, that the will was not signed at the physi- 
cal end, has already been examined at length. It 
finds no support in any former decision under the 
statute, nor in the legislative intent as indicated 
by the circumstances which occasioned its enact- 
ment, and, as already appears, the court, in Ton- 
nele v. Hall, was after the “ fullest consideration,” 
as Chief Judge Comstock said,” of a clear opinion 
to the contrary. 

Matter of O'Neill,” then, is in accord with the 


| general rule of law in holding that there can be no 
| incorporation in absence of a clear reference, but 


introduces a new rule of law in requiring a sign- 
ing at the physical end of the will. 

All the cases in the Court of Appeals bearing 
on the main inquiry, prior to Matter of Conway, 
have now been reviewed, and it remains to con- 
sider that case and two of later date. 

Matter of Conway” was decided in 1891. The 
will in that case was written on a printed blank, 
consisting of a single half sheet. The blank space 
was filled, and at the end thereof were the words 
“carried to back of will.” On the back of the 
will was the word “ continued,” and then further 
bequests, and at the end thereof the words “ sig- 
nature on face of the will.” The will had been ad- 
mitted by the surrogate, and his decree had been 
unanimously affirmed by the General Term.” In 
the Second Division of the Court of Appeals the 
judgments below were reversed by a bare majority 
of the court. 

The prevailing opinion proceeds on the ground 
that the will must be signed at the physical end, 
and in this respect the court said that it was 
controlled by the decision in Matter of O’Neill. 
The court noticed the difference between the two 
cases, in that there was no incorporating reference 
in the former, but was here; yet it thought there 
was an opportunity for fraudulent additions to the 
matter sought to be incorporated, and that to 
support this will would be “to open a door for 
fraud which it was the aim of the legislature to 
close.” As for Tonnele v. Hall, the prevailing 
opinion says merely that it “ was considered by 
this court in the O’Neill case, and need not be 
again referred to.” 

The court had decided in'Matter of O’Neil™ that 
the will must be signed at the. physical end, where 
there was no incorporating reference to the matter 
following the signature. It is true that it had ex- 
pressed an opinion against the incorporation of 
such matter even if the reference were adequate, 

“ Church v. Brown, 21 N. Y. 315, 331 (1860). 

"124 N. Y. 455. 

* Dwight, P. J., Corlett and Macomber, JJ. 
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but it had mo such question to decide, for it deter- | 


mined that the incorporating instrument was void. 
The Second Division of the Court of Appeals was 
therefore in no sense bound by Matter of O'Neil 
to declare against the will in Matter of Conway. 
In the former case it had been determined that the 
physical end construction of the statute applied in 
the absence of an incorporating reference; in Mat- 
ter of Conway the court determined that it applied 
notwithstanding the presence of an incorporating 
reference. 

No new argument is adduced to support this 
new step. There is absolutely no examination of 
the circumstances attending the enactment of the 
statute with a view to getting at the legislative 
intention in that way, as the court had done in 
Tonnele v. Hall. Instead of this the court begins 
with the premise that it was the legislative intent 
“to prevent fraud;” not to prevent fraud by re- 
quiring a signature of authentication to a com- 
pleted instrument, but ‘to prevent fraud” 
generally. And as additions might have been 
madé after execution to the matter on the back of 
the will, the statute would not prevent this pos- 
sibility of fraud unless the court pronounced the 
will void, and by a bare majority it proceeded to 
do so even though the overthrow of an ancient 
doctrine of the common law was to result there 
from. 

The court has been led to this by adopting the 
physical end construction oi the words of the 
statute requiring a will to be signed at the end. 
How will this affect the incorporation of a docu- 
ment wholly separate from the will? It would 
seem to be clear that the will is signed at the 
physical end, though not signed at the end of a 
document referred to, if the document is not an- 
nexed to the will. The result is that incorporation 
will continue as before in such cases, and is gone 
only where the document is actually annexed tv 
the will. The court in Tonnele v. Hall considered 
the effect of annexation, and said that it had no 
other effect than to identify the document referred 
to. “If annexed, the identification may perhaps 
be more satisfactory in many cases than it other- 
wise would be. But the effect or character of it is 
not changed.” The rule of the four judges in 
Matter of Conway, if it is to prevail, prevents in- 
corporation in those cases where the identification 
of the instrument is “more satisfactory,” and 
leaves the rule in force only in the cases where the 
identification is less satisfactory. 

Since Matter of Conway the topic has been 
touched twice in the decisions of the Court of 
Appeals. 

In Booth v. Baptist Church.” Judge Finch said 
that an unattested paper of a testamentary nature 
could not be taken as part of a will by reference. 
He was there speaking, however, of a paper made 


" 126 N. Y. 215 (1801). 








after the execution of the will, as appears from the 
case on appeal at folio 776, though not from the 
report. That is unquestioned law. Only docu 
ments existing at the time of the execution of the 
will can be incorporated by reference. 

In Matter of Whitney“ the will was written on 
a printed blank, as in Matter of Conway. The 
will contained a reference, ‘‘ See annexed sheet,” 
and clamped onto the face of the will immediately 
above the other disposing clauses was-a sheet 
containing two additional clauses. The court 
affirmed the surrogate’s decree rejecting the will, 
and reversed the General Term judgment admit 
ting it. 

The question, as the court said, was whether the 
paper was * subscribed by the testator at the end” 
thereof, as the statute requires. The court cites 
Matter of O'Neil and Matter of Conway, but not 
Tonnele v. Hall, and says, first, that the principle 
of those cases covers the one at bar; second, that 
the case is not as strong as Matter of Conway. 
because there was no reference from the sheet to 
the will; third, that the sheet ‘ could be, after the 
execution of the will, removed and another sl'p 
substituted without danger of detection, while the 
statute’ was enacted to guard the wills of the 
dead from alterations of any kind. 

The principle common to Matter of O’Neil ™ and 
Matter of Conway ™ is that the will must be signed 
at the physical end, and that seems to have been 
dene here. So far as the report indicates the 
signature was at the point farthest from the begin- 
ning of the paper. At all events, no clause fol- 
lowed the signature, as in the two cases to which 
the court refers. As for the end of the sheet 
clamped onto the face of the will, that was not 
the end of the will in any sense. 

The second ground of the decision presents a 
difficulty. The court thinks the reference was 
not as strong as in Matter of Conway, because 
there was no cross-reference from the sheet .o 
the will. But incorporation depends on the refer 
ence from the will to the document, not from the 
document to the will. There was no such refer 
ence from the document to the will in any of the 
cases mentioned in this article where incorporation 
was supported, and it will certainly be a new 
qualification of the ancient rule of the common 
law to require it. 

What makes this ground of the decision more 
difficult to understand is the broad statement at 
the end of the opinion, that “the cases * * * 
to the effect that any written testamentary docu 
ment in existence at the execution of the wil! 
may by reference be incorporated into and be 
come part of the will, provided the reference in the 
will is distinct and clearly identifies or renders 
capable of identification by aid of extrinsic proof 
the document to which reference is made, 


“153 N. Y. 259 (1897). 





x * *, 


THE ALBANY LAW JOURNAL. 





have no bearing upon the point we are consider- 
ing.” The court has already adverted to the 
weight of the incorporating reference. Does it 
mean that the evidence does not come up to the 
standard which the court would require? That is 
hardly probable, for the court apparently is deal- 
ing with a question of law and not with one of 
fact. It seems then that the court means that it 
wili not incorporate a document, no matter how 
clear the reference, if the document is clamped 
onto the face of the will. If that is what is meant 
the court is going beyond Matter of O’Neil and 
Matter of Conway, and abolishing incorporation 
of documents attached to wills. For that there 
was no previous authority. Tonnele v. Hall was 
strong to the contrary. 

The third ground of decision is based on the 
intent of the statute. Again the circumstances 
occasioning its enactment are wholly overlooked, 
but the supposed intent’ of the legislature 
is more precisely defined. It had been said 
in Matter of Conway that the intent was 
to prevent fraud, without defining the particular 
form. It is now stated that statute was enacted 
“to guard the wills of the dead from alterations 
of any kind.” The statute says that a will shall 
be “ subscribed at the end.” So far as can be dis- 
covered from the report this will was “ subscribed 
at the end.” But because the clamps might have 
been removed and a new sheet substituted this 
will was not duly executed. Is it the use of clamps 
that invalidated this will? If the sheet had been 
fastened on with a silk cord so sealed at the ends 
as to prevent separation of the papers without cut- 
ting, would the will have been duly executed? 
\re all wills improperly executed if they consist 
of several sheets fastened together with clamps 
only? 

These are some of the problems which are in- 
volved in the view of the legislative intent which 
the court adopts. Had it confined itself to the 
view of the legislative intent adopted in Tonnele 
v. Hall, there would have been no difficulty here, 
and the will would have been admitted. 


The Result of the Cases. 


The conclusion to be drawn from this examina- 
tion of the cases is that the law has been changed 
by the court since the decision of Tonnele v. Hall 
The first change was in Matter of O’Neil, where 
the physical end construction was adopted. The 
next was in Matter of Conway, where the court 
abolished the rule of incorporation of documents 
following the signature, and the third in Matter 
of Whitney, where the court abolished the rule of 
incorporation of documents affixed to the will, 
though not following the signature. All these 
decisions are opposed to Tonnele v. Hall, and it 
seems that all proceed upon an erroneous view of 
the legislative intent. If these decisions are to 
prevail, it follows that incorporation stirvives in 





the State only where the document to be incor- 
porated is wholly distinct from the will. 

Whether the court will turn back to the earlier 
course of interpretation marked out by its de- 
cision in Tonnele v. Hall only the future can 
determine. That case still stands as a mark upon 
the judicial highway. No subsequent decision 
has purported to overthrow it. The statute itself 
is the same now that it was then, and no amount 
of erroneous interpretation can change it. Lord 
Justice Brett once said” of a similar question: 
“Tt is a point of law which must be decided upon 
the statute itself, and even if twenty cases decided 
that it would be a sufficient acknowledgement if 
we were clearly of opinion that, according to the 
true construction of the statute, it would not do, 
we should not be bound by those cases. Where 
there have been several decisions, or a series of 
decisions, upon any statute, I should dread to 
overrule those decisions or that series of decisions, 
but still we should be compelled so to do if we 
thought that those decisions were not in accord- 
ance with the statute.” 

The Court of Appeals has now a choice between 
conflicting decisions. The earlier ones have the 
rule of incorporation as it was at common law, 
and as it is believed to exist everywhere else in 
common law jurisdictions. The later ones intro- 
duce a change which prevents incorporation in 
these cases where it can be applied with least pos- 
sibility of error in the application. and leaves it as 
before in the other cases of increasing possibility 
of error in its application. A construction of a 
statute which produces this result will hardly be 
cited as an instance of the rule that in case of 
doubt a presumption exists against a construction 
which leads to absurdity. This construction vio- 
lates the rule of uniformity which it was sup- 
posed to serve, it is opposed to the presumption 
against a legislative intent to change the common 
Inw except by plain words or necessary implica- 
tion, and it was required by none of the circum- 
stances which occasioned the enactment of the 
statute. Henry W. Harpon. 

CotumerA Untversity Scuoor or Law. 


Legal Rotes, 


Judge A. H. Hansell, of the Ware county, Ga., 
Superior Court, has been fifty years on the bench 

A medical practice act enacted in Michigan per- 
mits Christian Science healers to register as physi- 
cians. 

Chief Justice Melville W. Fuller, of the United 
States Supreme Court, has sailed for Paris, having 
been called abroad by his duties as a member of 
the Venezuelan commission. 

A second conviction has been secured in the 
Indian Territory in one of the cases before the 


In Goods of Gunston, 7 P. D. 102 (1882). 
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Federal Court growing out of the lynching of two 
Indians over a year ago. The man found guilty is 
a clergyman! 

Robert ‘Mantell has filed a petition of insolvency 
in the United States Circuit Court, praying to be 
released from his debts. He also asks that under 
the provisions of the Federal Bankruptcy Law he 
be released from a $10,000 claim for alimony which 
a New York court has granted in favor of his 
wife. If this be done the bankruptcy court will 
become more popular than ever among actors. 

By a decision rendered in the Law and Equity 
Division of the Circuit Court at Louisville, Ky., 
on the 3d inst. Andrew Eiler, a boy 17 years old, 
gets $1,333 a finger for three fingers he had torn 
from his hand while employed by the Standard 
Oil Company. Judgment was rendered in favor of 
the boy against the company. The boy was in- 
jured by being put to work on a machine with 
which he was not familiar. 

George H. Kinter and his wife, of Buffalo, and 
James C. Sanders and his wife, of Port Town 
send, Wash., have been held to bail by the United 
States commissioner at Buffalo on the charge that 
they allowed no medical attendance upon the nine 
years old son of the Saunders people. The boy 
died of pneumonia in the home at Fort Porter of 
Capt. Sample, of the Thirteenth Infantry, and his 
wife, where his parents were guests. The Kinter, 
Saunders and Sample families are all Christian 
Scientists. The Kinters are alleged healers. The 
United States authorities took charge of the case 
because the death of the boy occurred on Federal! 
territory. The trial will be of interest, as the case 
appears to be the first of the kind to come under 
Federal jurisdiction. 

In affirming the right of action for damages 
against a sheriff by the heirs of a victim of lynch- 
ers in Indiana, Judge Baker, of the United States 
District Court, said relative to the responsibility 
of a sheriff for the prisoners in his care: “If the 
law imposes a duty of care in respect to animals 
and goods which he has taken into his possession 
by virtue of his office, why should not the law 
impose the duty of care on him in respect to 
human beings who are in his custody by virtue of 
his office? Is a helpless prisoner in the custody of 
a sheriff less entitled to his care than a bale of 
goods or a dumb beast? The law is not subject to 
any such reproach.” In this case the sheriff and 
his bondsmen are sued for $25,000. An award for 
the full amount would have an excellent effect. 


A dispatch from Chicago states that a decision 
involving an important point in transactions on 
the board of trade was handed down in the United 
States Circuit Court of Appeals on May 10 by 
Judges Woods, Jenkins and Dunn. In sustaining 
judgments formerly given against the plaintiffs in 
error in the lower court, the judges held that the 
directors of a bank are not liable for the misman- 
agement of funds by the president, who takes ad- 





vantage of his position to speculate. The court 
denied the appeals of three Chicago brokers 
against whom judgments had been given in favor 
of Robert R. Beard, receiver of the First National 
Bank of Pella, Iowa, for money lost in their firms 
by the president of the bank. The brokers ap- 
pealed on the ground that the bank’s directors and 
not they should make good the losses. The presi 
dent of the bank at Pella was E. R. Cassatt, who 
is now serving a sentence for defaulting in the sum 
of $65,000. 

Judge Lumpkin, of Atlanta, Ga., has recently 
decided that dogs are property on which a levy 
may be made as on other property, and this js 
said to be the first decision to that effect that h: 
ever been made in Georgia. But almost every 
where else property in dogs is recognized, espe- 
cially under laws providing for their registration 
and taxation, and the wrongful taking of a dog is 
such an invasion of property as may amount to a 
civil injury and be redressed by a civil action. At 
common law it was held that there was no abso- 
lute property in animals not serving for the food 
of man or for the uses of husbandry; and it was 
no crime to steal such animals as dogs, cats, par- 
rots, singing birds, etc., kept only for pleasure, 
curiosity or whim, because it was said their value 
was then not intrinsic, but depended purely upon 
the caprice of the owner. But at common law 
larceny might be committed of a collar or chain 
attached to an animal not itself the subject of 
property; and probably that was the reason why 
most people were careful to put collars on their 
dogs. Judge Lumpkin is said to have written a 
very elaborate and interesting opinion on the sub- 
ject. — Albany Argus. 
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It is understood to be the intention of the works 
department to expend $8,500 in improving the 
ventilation of the Royal Courts of Justice. 

Lord Russell of Killowen opened recently, in 
Disraeli road, Putney, the fine free library which 
Sir George Newnes has presented to the inhab- 
itants. 

Sir William Wollaston Karslake, Q. C., control- 
ler of legacy duties in the inland revenue depart- 
ment at Somerset House, is about to retire, in 
accordance with the age limitation. Sir William 
has held his present post for thirteen years, hav- 
ing been appointed in 1886. The salary is £1,500 
per annum. 


During the hearing of a judgment summons at 
Southwark County Court, on Thursday, says the 
Westminster Gazette, Judge Addison, Q. C., ad- 
vised a debtor, who was sued for solicitor’s fees. 
not to indulge in law until he had the money to 
pay for it. “ Law,” continued his honor, “ is like 
turtle soup; everybody would like to have it, but 
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only those can have it who can afford to pay 
for it.” 

The action of Bonass v. Briscoe was settled in 
a sporting way last week, says the Irish corre- 
spondent of the Law Times. The plaintiff, an 
Englishman, had sued the defendant for £30, the 
price of eight couple of hounds. Both parties got 
tired of waiting in the hall of the Four Courts for 
the case to be called, so they “ tossed for it,” and 
the defendant won. A consent was then drafted 
and made a rule of court, embodying the agree- 
ment which the parties had left to the judgment of 
chance. 


Those people who complain of the law’s delay in 
England will enjoy some consolation if they con- 
sider the progress of litigation in India. An ap- 
plication for special to appeal from 
judgment of the High Court of Madras was made 
on Saturday before the judicial committee of the 
Privy Council in connection with 
which has dragged its slow length along since the 
beginning of the century. 


leave a 


a litigation 
Mr. Mayne, who made 
the application, acted, forty years ago, as counsel 
in one the that have sprung 
from the dispute. Nobody will be surprised at the 
vitality of the litigation on learning that the dis- 


of numerous cases 


putants are two conflicting religious sects who 
claim the right to conduct the services in a cer- 
tain temple. 

We have 
hedged by too many 
but we have no doubt 


that the bar should be 


conditions of membership, 
whatever that the benchers 


no desire 


of the Middle Temple, in refusing to call two char- 


tered accountants to the bar, have acted in the 
The protest made 


in certain quarters of the press against the action 


best interests of the profession, 


of the benchers is based on a misconception of the 
facts. The benchers offered to call the two gentle- 
men in question if they undertook not to practice 
as chartered accountants while they were mem- 
bers of the bar, but this undertaking they declined 
to give. It is true that the regulations as to ad- 
mission to the bar do not expressly provide that 
a chartered accountant shall not be called, but they 
do require that 


1 barrister shall not act as a re- 
ceiver or liquidator under any bankruptcy or wind- 
ing-up act. 
chartered 


A large part of the business of a 
accountant with the 
winding up of companies and of bankrupts’ estates, 


has connection 
and were he to practice as a barrister as well as an 
accountant, he might use his dual position in a 
manner not compatible with the dignity and inde- 
pendence of the bar. It is not long ago since a 
town clerk who happened to be a member of the 
bar appeared in a professional capacity i 
of a bill which his own comporation was promot- 
ing. etiquette, the 
dangers of which are obvious, led to the inclusion 
of town clerks among the persons not eligible to 
join the bar. — Law Journal (London). 
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Legal Laughs. 


In reading accounts of English judicial sum- 
mings up we are sometimes reminded of the anec- 
dote told of the late Judge Martin Grover. It is 
related that while he was a judge of the Supreme 
Court he one day happened into a friend’s office 
and said: ‘“I have been down to — county, 
holding circuit. I tried twenty-seven cases, and 
only got licked in two.’””— New York Law Jour- 
nal. 

Judge 


court “~ 


cs: 


()., who once presided over a criminal 
out west,” was famous as one of the most 
compassionate men who ever sat upon the bench. 
His softness of heart, however, did not prevent 
A man who 
had been convicted of stealing a small amount was 
brought into court for sentence. He looked very 
sad and hopeless, and the court was much moved 
by his contrite appearance. ‘‘ Have you ever been 
to imprisonment?” the judge asked. 
* Never, never!” exclaimed the prisoner, bursting 
into tears. ‘‘ Don’t cry, don’t cry,” said Judge Q., 
consolingly; * 


him from doing his duty as a judge. 


sentenced 


you're going to be now!” 


nici 
M@ourvespondence, 


* JEFFERSON AND MARSHALL.” 


To the Editor of the Albany Law Journal: 

I have just read with much pleasure the article 
of Mr. L. B. Proctor on Jefferson and Marshall, 
which was published in the ALBANY LAw JoURNAL 
in its issue of March 25, 1899. I regard it an able 
article. Mr. Proctor is one of the finest legal writ- 
ers we have in this country, and he invariably 
makes any subject which he treats interesting. 
Jefferson and Marshall were both remarkable men. 
Perhaps the greatest work of the former was the 
founding of the University of Virginia. This insti- 
tution has always stood out exceptional and unique 
the educational institutions of America, 
and that this has been the case has been largely 


among 


due to the influence and teaching of Jefferson. 
The latter devoted a great deal of thought to its 
establishment. He imported from Europe what- 
ever he thought would best serve to contribute to 
its welfare and periection. From the old country 
he obtained most, or at least many, of its first and 
ablest teachers. He took a great deal of interest 
in the university after it was founded. He formed 
the acquaintance of the students and stimulated 
them in their studies as much as possible. He also 
gave to them a good deal of counsel and kindly 
fellowship. He was in the habit of inviting them, 
generally two at a time, to dine with him on the 
Sabbath. On one occasion he extended an invi- 
tation to two of them. brothers, I believe they 
were, to come over to Monticello the following 
Sabbath and take dinner with him. It so hap- 
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pened that these two young men had been trained 
at home to observe the Sabbath, and not to in- 
dulge on that day in mere social pleasure. As 
Mr. Jefferson was popular with the students and 
highly esteemed by them, of course an invitation 
to accept the hospitalities of his home was quite 
an honor and a privilege which was highly appre- 
ciated. These two young men, however, had con- 
scientious scruples about accepting the invitation. 
They felt that to go over to Monticello and dine 
with Mr. Jefferson on the day named would be 
neither an act of necessity nor mercy, and, there- 
fore, would be a sin and a profanation of the holy 
Sabbath. They were, as a consequence, in a quan- 
dary. They did not want to appear impolite or 
rude to Mr. Jefferson. They would be glad to go 
on any other day, but they could not conscien- 
tiously go on the Lord’s day. What were they to 
do? 
would feel badly — would violate their consciences 
and bring sorrow to the hearts of those whom they 
loved at home. 





If they accepted the invitation and went they | 


On the other hand, if they de- | 


clined the invitation they might offend Mr. Jef- | 
ferson and might be laughed at by the other boys | 


for their unnecessary scruples and their affectation 
of an excess of religion. But these two boys were 


true blue — they were faithful to their early train- | 


ing. They had the moral courage to say no when 
necessary. They respectfully declined the invita- 
tion and did not go. Their course, however, did 
not offend Mr. Jefferson. He was too great and 
high a man for that. On the contrary, he admired 


them all the more for the course they pursued. | 
He at once sent for them to come over to Monti- 


cello and visit him, but this time he was careful 
to select some week day. 


When they went they | 


were cordially received by Mr. Jefferson and were | 


He took 
being 


treated by him with special attention. 


occasion to tell them that so far from 


offended by what they had done, he approved of | 


their course. In fact, Mr. Jefferson took occasion 


to commend them in the highest terms. 


I read | 


the incident some time ago, and do not remember | 


all of the particulars accurately. 


My recollection, | 


however, is that these boys had been trained in a | 
good old Presbyterian family, where they were | 
taught to spend most of the Sabbath either at | 
public worship or in reading the Bible and study- | 


ing the shorter catechism. It is not at all im- 
probable that they were Presbyterian boys of the 
seceder variety. 
good many of them in Virginia. 


There were then and still are a | 
And the mem- | 


bers of this denomination were always taught “ to ! 


remember the sabbath day to keep it holy.” 
were Carolinians, it is not improbable that they 


If they | 


hailed from Due West, S. C., the headquarters of | 


Secederism. Virginia also owes her code of laws 
to Mr. Jefferson. Indeed, Mr. Jefferson has 
rightly been spoken of by Mr. Proctor as one of 


the ablest and most learned men this country has | 


ever produced. In the same category also is Chief 
Justice Marshall. 


| 
| 
1 


and judge, but he was a high style 
modest, unassuming and courteous as he was 
great. He was a writer also of note. His “ Life 
of Washington” was perhaps his most celebrated 
literary production. He made one fatal mistake. 
however, in writing this book. It is entirely too 
long. Life is too short to wade through a bis 
work like that. As a consequence it is more oi an 
ornament for the shelves of our public libraries 
than anything else. It is rarely opened by the 
average reader except for an occasional reference 
If Marshall had written a short life of Washington 
in simple, popular style, it would no doubt very 
generally have been read. : 


of man, as 


WALTER L. MILLER 
ABBEVILLE, S. C., May 23, 1899. 
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Rew Hooks and New Editions. 
the Law of Commercial Paper. 
By Joseph F. Randolph, Editor of Jarman on 
Wills and Williams on Executors. Second 
Edition, in three volumes, with Appendix. 
St. Paul, Minn.: West Publishing Co. 
The appearance of the second edition of this ex- 
cellent work so soon after the first the best 
possible indication that it has met with the favor 
of the profession, and that it fills a real want in 
supplying a complete compilation and statement of 
the law relating to Commercial Paper. As is well 
known, the subject is now regulated by codes 
throughout Europe and in the Dominion of Can- 
ada, while in the United States the Negotiable 
Instruments Law, adopted in 1897 and 1808 in 
several of the States, and the older code in force 
in California since 1872, represent efforts to put 
into uniform expression the multiform views and 
preferences of the forty-five States. The author 
truly says that the numerous changes of statute 
and the annual addition of nearly 1,000 decided 
cases prove that all has not yet been said on this 
division of the law. The plan of the 
has not been changed the present 
tion; while it differs essentially in scope and 
arrangement from a digest, it differs also 
in form and aim from a text-book of instruc- 
tion. The author has rigidly followed the rule to 
restrict the text to the law as expressly decided or 
enacted in this specific field. In short, he has 
aimed at a brief and exact statement of many 
thousands of decided cases, the work, as may be 
imagined, involving a vast amount of research and 
investigation. ‘It appears to be altogether the 
most complete, exhaustive and authoritative work 
yet published on this very .important branch of 
the law. Besides giving a full statement of exist- 
ing American and foreign statutes, the full text of 
the Commercial Codes of Great Britain, France, 
Germany and Spain is included. We confidently 
and unreservedly commend Mr. Randolph’s work 


Treatise 


on 


1899. 


1s 


work 


edi- 


in 


He was not only a great lawye> to the profession. 





